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DECISION 

Introduction 

These  proceedings  arose  out  of  a  complaint  by  Ms.  Sharon 
Stefina  on  February  20,  1989  alleging  that  her  right  to  equal 
treatment  with  respect  to  employment  without  discrimination 
because  of  marital  status  had  been  infringed  by  St.  Clair  Forms 
Inc.  and  its  General  Manager,  Mr.  Paul  Brancaccio.  On  December 
29,  1992  I  was  appointed  to  act  as  a  Board  of  Inquiry  to  hear  and 
decide  the  matter. 

On  January  20,  1993  the  hearing  was  commenced  by  conference 
call  and  the  dates  of  February  22-24  were  chosen  for  the  hearing 
of  the  evidence  and  the  arguments.  On  February  22,  at  the  request 
of  the  parties,  I  decided  that  the  hearing  should  be  divided  into 
two  stages:  first,  determination  of  the  issue  of  liability  and  , 
second,  determination  of  the  remedy  if  it  were  decided  that  a 
Violation  of  the  Code  had  occurred.  The  parties  completed  their 
presentation  of  the  evidence  and  arguments  regarding  the  first 
issue  on  February  22  and  23.  The  hearing  was  then  adjourned 
until  April  19  at  which  time  the  question  of  a  remedy  would  be 
addressed  if  I   found  a  violation  of  the  Code. 


For  the  reasons  which  follow,  I  have  concluded  that  the 
Commission  failed  to  establish  that  Ms.  Stefina's  right  to  equal 
treatment  with  respect  to  employment  without  discrimination 
because  of  marital  status  was  infringed.  It  will,  therefore,  not 
be  necessary  to  resume  the  hearing  on  April  19. 

Summary 

The  case  raised  two  issues,   one  factual  and  the  other  legal: 

1.  Did  Mr.  Brancaccio  refuse  to  hire  Ms.  Stefina  because 
she  was  married  to  Mr.   Stan  Stefina? 

2.  If  so,  does  refusal  to  hire  a  person  because  of  the 
identity  or  characteristics  of  his  or  her  spouse,  rather  than 
simply  because  of  the  marital  status  of  the  person,  constitute 
discrimination  on  the  basis  of  marital  status  for  the  purposes  of 
the  Code? 

The  law  regarding  the  second  issue  is  described  by  Judith 
Keene  in  Human  Rights  in  Ontario  (Carswell,  2nd  ed . )  at  pp.  97- 
99.  She  concludes  (at  97):  "It  is  fair  to  say  that  the  law  here 
is  unsettled."  Since  I  have  concluded  that  Mr.  Brancaccio 
refused  to  hire  Ms.  Stefina  for  reasons  wholly  unrelated  to  her 
marriage  to  Mr.  Stefina,  it  is  unnecessary  for  me  to  choose 
between  the  conflicting  cases.     I  will,   accordingly,   refrain  from 
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expressing  my  views  regarding  this  second  issue  which  raises 
fascinating  and  difficult  questions  of  statutory  interpretation. 

The  Evidence 

Ms.  Stefina  was  the  first  witness  at  the  hearing.  She 
testified  that  she  began  to  look  for  full  time  employment  towards 
the  end  of  August,  1988  because  she  was  experiencing  marital 
problems  and  hoped  to  become  financially  independent.  She  filled 
out  an  application  form  at  St.  Clair  Forms  in  September  and  was 
eventually  called  in  for  an  interview  in  October.  Before  her 
interview,  Ms.  Stefina  provided  transportation  for  a  friend  and  a 
niece  when  they  had  interviews  at  St.  Clair  Forms.  Both  reported 
to  Ms.  Stefina  when  they  returned  to  the  car  after  a  fifteen  to 
twenty  minute  interview  that  they  had  obtained  employment.  This 
is  significant  because  it  helps  to  explain  why  Ms.  Stefina  might 
have  expected  a  decision  to  be  made  and  announced  during  her  own 
interview  later. 

Ms.  Stefina's  interview  occurred  on  October  21.  While  she 
waited  in  the  outer  office,  she  observed  that  Ms.  Mary  Kay  Brown 
was  being  interviewed  by  Mr.  Brancaccio.  Ms.  Stefina  testified 
that  Mr.  Brancaccio  was  "very  friendly"  at  the  beginning  of  her 
own  interview  and  that  he  jokingly  asked  her  why  she  needed  a 
full-time  job  since  she  would  be  kept  busy  with  four  teenagers  at 
home.     Ms.     Stefina  surmised  that  her  niece,  who     was  living  with 
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her  at  the  time  and  working  at  St.  Clair  Forms,  must  have  told 
Mr.     Brancaccio     about     the     number     of     persons     in  the  Stefina 

i 

household.       Ms.     Stefina     testified  that     fairly     early     in  the 

interview  Mr.  Brancaccio  stated:  "You  would  be  starting  on 
Monday.     Is  that  a  problem?"     Ms.   Stefina  assumed  that  this  was  a 

job     offer,   especially  when  Mr.  Brancaccio  went  on  to  explain  the 

rates  of  pay,  the  need  for  ear  plugs  and  safety  glasses  and  the 
company  drug  plan. 

She  testified  that  Mr.  Brancaccio  later  asked  whether  she 
would  have  difficulty  working  some  evening  shifts  and  that  she 
replied  that  it  might  be  a  problem  for  her  husband  but  that  he 
would  get  used  to  it.  At  this  point  Mr.  Brancaccio  asked  her 
where  her  husband  worked  and  she  replied  "Motor  Wheel".  Ms. 
Stefina  indicated  that  this  revelation  appeared  to  produce  a 
dramatic  change  in  Mr.   Brancaccio's  attitude: 

The  smile  was  gone.  He  had  a  very  cold  stare. 
He  looked  at  me  and  he  says,  "Well,  he  makes  a 
good  50,000  a  year.     That's  a  union  shop." 

The  interview  soon  ended,  rather  abruptly  in  Ms.  Stefina's 
opinion.  Mr.  Brancaccio's  final  comment  was  "I'm  going  to  hire 
two  people  for  Monday.  I  will  let  you  know  either  way  by  this 
afternoon." 
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afternoon . " 

Ms.  Stefina  heard  nothing  further  regarding  the  job  that 
day.  She  testified  that  she  believed  she  had  had  the  job  when 
Mr.  Brancaccio  stated:  "You  would  be  starting  on  Monday.  Is 
that  a  problem?"  but  that  she  knew  by  the  end  of  the  interview 
that  she  would  not  be  hired.  She  felt  she  lost  the  job  solely 
because  Mr.  Brancaccio  learned  where  her  husband  worked  and  that 
he  had  a  good  salary. 

Ms.  Stefina  also  testified  regarding  a  visit  to  her  house  in 
late    November,   1988  by  Ms.     Cindy  Stothart,  a    supervisor  at  St. 
Clair  Forms  at  the  time.      Ms.  Stefina  ran  a  small    business  from 
her  home  and  Ms.  Stothart  wished  her  to  frame  some  pictures.  Ms. 
Stefina    stated     that     she     and     her     husband     and     Ms.  Stothart 
discussed     the     job  interview    at  St.     Clair    Forms  and     that  Ms. 
Stothart  had  said:     "I  have  no  idea  why  you  weren't  hired  because 
you're    a  good  worker."       According  to  Ms.     Stefina,  Ms.  Stothart 
later     speculated  that     Ms.     Stefina  was     not     hired  because  Mr. 
Brancaccio  had  learned  that     Mr.  Stefina  belonged  to  a     union  and 
feared  the  possibility    that  the    work  force  at     St.  Clair  Forms 
might  unionize.     In  cross-examination,  Ms.   Stefina  indicated  that 
most     of  the     comments     were  made     in     response  to     questions  or 
statements  by  Mr.  Stefina. 

Mr.     Stan     Stefina,   husband     of     the  complainant,  testified 
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mainly  regarding  the  conversation  in  the  Stefina  household  when 
Ms.  Stothart  visited.  He  stated  that  Ms.  Stothart  had  said  that 
Ms.  Stefina  had  not  been  hired  because  someone  at  St.  Clair  Forms 
had  given  her  "a  bad  reputation  in  the  place".  Despite  several 
leading  questions  by  the  Commission's  counsel,  he  never  confirmed 
his  wife's  testimony  that  Ms.  Stothart  had  indicated  that  Ms. 
Stefina  was  a  good  worker  or  that  the  refusal  to  hire  Ms.  Stefina 
might  have  been  related  to  Mr.   Stefina's  membership  in  a  union. 

Mr.  Brancaccio  was  the  next  witness,  the  first  called  by 
counsel  for  the  respondents.  He  explained  that  St.  Clair  Forms 
Inc.  owned  and  operated  a  small  car  parts  plant  in  Blenheim, 
Ontario  which  in  1988  had  a  total  work  force  of  about  thirty 
persons.  He  estimated  that  about  sixty  per  cent  of  the  work 
force  was  female.  As  General  Manager  and  President  of  the 
corporation,  Mr.  Brancaccio  was  responsible  for  many  different 
aspects  of  the  operation  Including  production  and  personnel 
matters.     In  particular,   he  hired  new  employees. 

He  acknowledged  that  his  hiring  practices  in  the  midst  of  a 
rapid  turnover  of  employees  did  not  always  conform  to  a 
particular  pattern.  Generally,  he  would  review  the  resumes  or 
application  forms  which  had  been  submitted  and  then  personally 
interview  prospective  employees.  At  times  he  would  make  an  offer 
of  employment  during  the  interview.  If  there  was  less  urgency, 
he  might  defer     the  decision  for  a  time.       He  also  explained  that 
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he  sometimes  passed  the  application  forms  or  resumes  on  to  the 
production  supervisors  or  his  secretary  to  get  their  reaction 
since     they,   unlike  himself,   lived     locally  and  knew    many  of  the 
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applicants.  He  indicated  that  in  hiring  production  employees  he 
was  not  very  concerned  about  whether  the  applicant  had  related 
experience  but  rather  whether  there  was  a  "consistent  employment 
pattern"  suggesting  that  the  applicant  was  reliable,  punctual  and 
hard-work  ing . 

Mr.  Brancaccio  stated  that  he  interviewed  Ms.  Michelle 
Osborne,  Mr.  Fred  Osborne,  Ms.  Mary  Kay  Brown  and  finally  Ms. 
Stefina  during  the  morning  of  October  21,  1988.  At  this  time  he 
was  looking  to  hire  two  production  workers  to  begin  on  Monday, 
October  24.  He  insisted  that  he  did  not  offer  a  job  to  any  of 
them  during  their  interviews  but  did  indicate  that  they  would  be 
expected  to  begin  work  on  the  following  Monday  and  that  he  would 
inform  them  of  the  decision  later  in  the  day. 

Mr.  Brancaccio  admitted  that  his  recollection  of  the 
specific  details  regarding  the  interview  with  the  complainant  was 
limited.  He  did  recall  that  it  was  "cordial"  and  that  he  talked 
to  her  about  her  business  experience  since  he  was  impressed  by 
it.  He  could  not  remember  whether  he  specifically  asked  Ms. 
Stefina  where  her  husband  worked  but  acknowledged  that  at  some 
point  in  the  interview  he  learned  that  Mr.  Stefina  worked  at 
Motor  Wheel.     Again,   he  could  not  recall  specifically  saying:  "He 
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makes  a  good  50,000  a  year;  he  works  in  a  union  shop"  but 
acknowledged  that  he  probably  said  something  like  that  as  a  way 
of  making  small  talk     during  the  interview.     He     insisted  that  it 
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was  absolutely  no  concern  to  him  where  Mr.  Stefina  worked  or  how 
much  he  made.  He  indicated  that  he  usually  signalled  the  end  of 
an  interview  by  standing  up  and  opening  the  door.  He  speculated 
that  his  manner  may  have  appeared  abrupt  to  Ms.  Stefina  because 
he  may  have  suddenly  thought  about  some  other  matters  that  he  had 
to  attend  to  in  the  plant. 

Mr.     Brancaccio     testified     that     he  ruled     out     hiring  Mr. 
Osborne  during     his  interview.       He     felt  that     any  of  the  three 
female    applicants  might  be  good  employees  and  he  decided  to  show 
the  applications     to  Ms.  Cindy  Stothart,     a  production  supervisor 
in    the  plant    with  some     knowledge  of     the  local     populace.  He 
stated     that  Ms.   Stothart  adamantly  insisted  that  Ms.   Stefina  not 
be  hired    because  she  would  be    a  disruptive  force     in  the  plant. 
He  decided  to  give  great  weight  to  Ms.  Stothart's  opinion  because 
she     would     be     the     person    who     was     actually     supervising  Ms. 
Stefina's  work  and  he     did  not  want  to  compromise     Ms.  Stothart's 
authority    by    not     following    her     advice.         He     concluded  his 
examination-in-chief  by  stating  "And  that's     why  we  did  not  hire 
Sharon  Stefina". 

To  complete     this  summary    of  Mr.  Brancaccio's     testimony,  I 
should     note  that     he     related  how    a     union  organizing  campaign 
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resulted  in  the  certification  of  the  C .A. W. -Canada,  Local  1965  as 
the  sole  bargaining  agent  for  the  production  workers  at  St.  Clair 
Forms  on  January  27,  1989.  A  collective  agreement  covering  a 
three  year  term  was  eventually  signed  without  any  work  stoppage. 

Ms.  Cindy  Stothart.,  who  was  known  by  her  maiden  name  of  Pope 
at     the     time  of     these     events,     was     the     final  witness.  She 
testified  specifically  that  she     was  approached  by  Mr.  Brancaccio 
on    October     21,   1988     to     express     her  opinion     on    a  number  of 
prospective  employees  he     had  just  interviewed.       She  stated  that 
Mr.  Brancaccio     appeared  favourably  impressed  by    Ms.   Stefina  and 
that  she  feared  Mr.   Brancaccio  intended  to  hire  Ms.  Stefina.  Ms. 
Stothart     testified  that  she  then  told  Mr.  Brancaccio  not  to  hire 
Ms.  Stefina  because  she  knew  from  her  youth  in  Cedar  Springs  that 
Ms.         Stefina      was      very      headstrong,       confrontational  and 
argumentative.       As     far     as     Ms.     Stothart     was     concerned,  her 
negative  reference  was  the  reason  why  Mr.  Brancaccio  did  not  hire 
Ms.  Stefina. 

Regarding  the  November  meeting  at  the  Stefinas,  Ms.  Stothart 
acknowledged  that  she  could  not  recall  any  of  the  specific  topics 
of  conversation  other  than  the  photographs  themselves  and  the 
Free  Trade  Agreement.  In  particular,  she  could  not  recall 
discussing  trade  unions  or  her  pay  with  the  Stefinas.  She  was, 
however,  adamant  that  she  would  not  have  discussed  Ms.  Stefina's 
job  interview  and  that  she  did  not  do  so. 
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Following  the  filing     of  the  complaint  and     the  Fact  Finding 
Conference,     Ms.     Stothart  wrote     and     signed     a  statement  dated 
February  27,   1989  explaining  her  role  in  the  decision  not  to  hire 
Ms.   Stefina.       In  it  she  also  explained  the  basis  for  her  opinion 
regarding  Ms.   Stefina's  personality.     Counsel  for  the  Commission, 
in  her  cross-examination  of  Ms.   Stothart,   effectively  raised  some 
doubts  regarding     the  extent     to  which  the    witness  had  actually 
observed  Ms.   Stefina  exhibiting  her  alleged  argumentative  nature. 
However,  Ms.   Stothart     never  wavered  in     her  insistence  that  she 
had  given    Mr.  Brancaccio     a  strongly    negative  appraisal     of  Ms. 
Stefina    on  October     21,     1988    and     that     this     had     caused  Mr. 
Brancaccio  not  to  hire  the  complainant. 

Counsel  for  the  Commission  accurately  summarized  the  two 
contradictory  conclusions  that  can  be  drawn  from  the  evidence. 
First,  one  might  conclude  that  Mr.  Brancaccio  decided  not  to  hire 
Ms.  Stefina  during  the  latter  part  of  the  job  interview  because 
of  the  amount  of  money  her  husband  earned.  Second,  one  could 
conclude  that  Mr.  Brancaccio  refused  to  hire  Ms.  Stefina  because 
she  got  a  bad  reference  from  Ms.  Stothart  following  the 
interview. 

In  order  to  adopt  the  first  conclusion,  I  would  have  to  find 
that  Mr.  Brancaccio  and  Ms.  Stothart  conspired  together  to  make 
up  the  story  regarding  the     negative  reference  when  confronted  by 
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Ms.  Stefina's  complaint  in  February,  1989  and  then  deliberately- 
lied  again  under  oath  at  the  hearing.  I  am  not  prepared  to  make 
that  finding  on  the  evidence.  Indeed,  I  believe  the  evidence 
clearly  supports  the  second  conclusion  set  out  above. 

This  is  not  to  suggest  that  Ms.   Stefina  lied  or  attempted  to 
mislead  anyone.       Indeed,   I     found  her     to  be  a     credible  witness 
whose     recall  of  specific  details  was  impressive.     At  the  hearing 
Mr.  Brancaccio  acknowledged     that  Ms.     Stefina's  recollection  of 
the  statements     made  during  the  interview    was  probably  accurate. 
However,     Ms.     Stefina    made     certain     inferences     regarding  the 
interview      which     Mr.  Brancaccio    denied  and    which  I,     with  the 
benefit  of  information  not     available  to  Ms.  Stefina  at     the  time 
of     her  interview,   reject.     For  example,  Ms.  Stefina  assumed  that 
she  was     being  offered  a     job  when    the  interview  appeared     to  be 
going  well  and  Mr.   Brancaccio  stated:     "You  would     be  starting  on 
Monday.     Is  that  a  problem?"     Perhaps  the  complainant  anticipated 
being     hired  immediately  because  she  knew  at  least  two  people  who 
had  been  offered  jobs     during  their  interviews.     Given     that  this 
statement  occurred  early  in  the  interview,    it  is     more  reasonable 
to     conclude  that     Mr.   Brancaccio     was  only     inquiring     about  the 
complainant's  availability     for     work  on     short  notice.       If  Ms. 
Stefina     had     known  that     Mr.     Brancaccio     was  interviewing  four 
people  for  two  positions,  she  would  not  likely    have  read  so  much 
into     the  comments  during  the     first  part  of     the  interview.  She 
explicitly    admitted  that  at  no  time  during  the  interview  did  Mr. 
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Brancaccio  directly  offer  her  a  job. 

Ms.   Stefina  also  inferred  from  the  conduct  of  the  respondent 
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towards  the  end     of  the  interview  that  she  was     not  hired  because 
Mr.     Brancaccio  learned     where  her     husband  worked.       Ms.  Stefina 
admitted,   however,   that  she     was  the  one  who  first    mentioned  her 
marriage  relationship  and  that     the  conversation  naturally  raised 
the     question:     "Where  does     your  husband  work?".       She  suggested 
that  the     respondent's  entire     attitude  changed  when     she  replied 
"Motor  Wheel"  and  that  the  interview  came     to  an  abrupt  end  after 
his    comment:       "He  makes  a     good  50,000  a    year.     He     works  in  a 
union  shop."     Again,     Ms.   Stefina  was  reading     a  great  deal  into 
both  this  comment  and     the  fact  that  the  interview    ended  shortly 
after.     Perhaps  the  complainant  was  predisposed  to  the  conclusion 
that  a  prospective  employer  would  not    hire  her  once  it  was  known 
that  she  was     married  to     a  man  who     earned  a  good     salary.  She 
testified     that  her     husband  frequently    bragged  about     his  large 
salary  and  indicated  that  there  was  no  need  for  his     wife  to  work 
outside     the  home.       She  may  have     assumed  that  many     or  most  men 
would     share  the  same  attitude.       In  any     event,   Mr.  Brancaccio's 
comment     was  probably  nothing  more     than  an  attempt     to  engage  in 
small  talk  with  a  potential  future  employee  or  a  weary  expression 
of  envy.     It  is  significant  that  Ms.   Stefina  never  indicated  that 
Mr.     Brancaccio  stated  during  the  interview  that  she  would  not  be 
hired.     She  testified     that  his  final  words  to  her     were     "I  will 
let  you     know  either     way  by     this  afternoon".       In  light     of  the 
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evidence  supporting  an  alternative  explanation  for  Mr. 
Brancaccio's  decision  not  to  hire  Ms.  Stefina,  I  am  persuaded 
that  he  still  had  an  open  mind  when  the  interview  concluded  and 
that  his  comment  regarding  Mr.  Stefina's  job  had  no  effect  on  the 
hiring  decision. 

It  should  also  be  noted  that  there  is  no  objective  evidence 
to  support  Ms.  Stefina's  impression  that  the  interview  was  ended 
prematurely  once  her  marital  relationship  was  revealed.  From 
both  Ms.  Stefina's  testimony  and  the  notations  made  by  Mr. 
Brancaccio  on  the  back  of  her  application  form  during  the 
interview,  it  is  clear  that  Mr.  Brancaccio  had  already  covered 
all  the  topics  generally  dealt  with  in  a  job  interview.  He  had 
reviewed  Ms.  Stefina's  business  and  employment  background.  He 
had  discussed  the  nature  of  the  job,  required  safety  apparel,  pay 
rates,  and  benefits.  It  seems  that  the  interview  had  come  to  a 
natural  conclusion  by  the  time  the  discussion  regarding  shift 
work  came  up.  Ms.  Stefina  herself  testified  that  her  interview 
and  Ms.   Brown's  were  approximately  the  same  length. 

While  I  find  the  inferences  drawn  by  Ms.  Stefina  regarding 
the  interview  to  be  unwarranted,  Mr.  Brancaccio's  explanation  for 
his  refusal  to  hire  her  rings  true.  He  was  still  considering  the 
possibility  of  hiring  Ms.  Stefina  until  Ms.  Stothart,  a 
production  supervisor  who  appeared  to  have  strong  feelings 
regarding  Ms.   Stefina's  personality  based  on  personal  experience, 
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strongly  advised  him  not  to  do  so.  Ms.  Stothart's  testimony 
confirmed  this  explanation.  Whether  Ms.  Stothart's  assessment 
was  accurate  or     whether   it     was  based  on     adequate  knowledge  is 
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irrelevant.  The  evidence  leads  me  to  believe  that  this  negative 
reference  by  Ms.  Stothart  caused  Mr.  Brancaccio  not  to  hire  Ms. 
Stef  ina . 

As     outlined  in  my  review  of  the  testimony  of  the  witnesses, 
I  heard  considerable     evidence  regarding     a  conversation  between 
the     Stefinas     and     Ms.   Stothart     in     late     November     1988.  The 
evidence  regarding  what     Ms.  Stothart    may  or  may    not  have  said 
about  Ms.  Steflna's  failure    to  obtain  a  job    at  St.  Clair  Forms 
was  so    contradictory  that  I  have  not  given  it  any  weight  in  this 
decision.       If     pressed,   I     would  tend     to  accept    Ms.  Stothart's 
claim    that  she  never  discussed     the  matter  with     the  Stefinas  at 
all.       There  are  several     reasons.     First,     although  both     of  the 
Stefinas  testified  that  Ms.  Stothart  discussed  the  job  interview, 
their     versions  of     what  she  said    varied  considerably.  Second, 
there  was  no  reason  why  Ms.  Stothart,  a  member  of     the  management 
team,  would  be  providing  information  regarding  delicate  personnel 
matters  to  the     Stefinas  who  were,     at  best,  mere  acquaintances. 
Third,  Ms.     Stefina  never  referred  to     Ms.   Stothart's  information 
in  the  Intake  Questionnaire  or  the  Complaint  which  she  filed  with 
the  Commission. 
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For  the  above  reasons,  the  complaint  by  Ms.  Stefina  against 
Clair  Forms  Inc.   and  Mr.   Brancaccio  is  dismissed. 


London,  April  5,  1993 


Berend  Hovius 


Board  of  Inquiry 


